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I. Introduction

To help alleviate some of the problems small 
businesses are facing because of the COVID-19 
pandemic, the Coronavirus Aid, Relief, and 
Economic Security (CARES) Act (P.L. 116-136) was 
signed into law by President Trump March 27.1 
The CARES Act provides needed relief for small 
businesses by modifying the net operating loss 
provisions of the IRC to allow for a five-year 
carryback of losses incurred.

This change was significant considering the 
changes made by the Tax Cuts and Jobs Act to 
restrict net operating losses.2 Taxpayers and their 
advisers should consider the option of getting 
quick refunds under section 6411 to bolster cash 
flows during this difficult time. But as we will see, 
the window of opportunity for some of this relief 
is closing soon.

II. Background

Before the TCJA was enacted in December 
2017, an NOL could be carried back two years and 
carried forward 20 years.3 These pre-TCJA losses 
would offset taxable income on a dollar-for-dollar 
basis. However, starting in 2018 the TCJA 
eliminated the two-year carryback for post-TCJA 
NOLs.

As a result, these NOLs could only be carried 
forward, but the 20-year limitation was changed to 
an indefinite carryover period. The deduction for 
these post-TCJA NOLs was limited to 80 percent 
of taxable income, whereas they were previously 
dollar for dollar. Nevertheless, the TCJA limits on 
NOLs were short-lived because of the recent 
changes from the CARES Act.

III. CARES Act and Resulting Guidance

A. CARES Act Section 2303

Section 2303(b) of the CARES Act amended 
the NOL provisions under section 172 to provide 
for a five-year loss carryback for any NOLs arising 
in tax years 2018, 2019, and 2020.4 Losses from 
these years can be carried back to the earliest tax 
year in the carryback period as far back as 2013, 
2014, and 2015, unless the taxpayer makes an 
irrevocable election to forgo the carryback period 
under section 172(b)(3). Any unused amounts in 
those carryback years will be carried forward to 
each succeeding tax year, to be carried forward 
indefinitely.5 Section 6411 allows for tentative 
carryback adjustment procedures for NOLs to 
provide quick refunds.
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1
This article focuses on net operating losses for individuals, which 

would include losses from passthrough entities. Losses from C 
corporations are ignored.

2
TCJA section 13302.

3
Pre-2017 section 172(b)(1)(A)(i) and (ii).

4
Section 172(b)(1)(D).

5
Section 172(b)(2).
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B. Section 6411
Section 6411(a) provides that a taxpayer can 

file an application for a tentative carryback 
adjustment for any prior year tax that is affected 
by an NOL carryback.6 The tentative carryback 
adjustment for individuals is provided for on 
Form 1045.7 This form generally must be filed 
within 12 months after the close of the tax year in 
which the loss occurred.8 Form 1045 will be 
disallowed if not timely filed.9 The IRS then has 90 
days to do a limited examination of the Form 1045 
carryback application to check for errors and 
omissions.10

The IRS can disallow any application that 
contains material omissions or errors that cannot 
be corrected within the 90-day period. Any 
reduction in tax attributable to the carryback is 
first applied against any outstanding tax due. Any 
excess over that amount is credited or refunded 
within the 90-day period. Interest is paid on that 
amount if not refunded within 45 days.11

C. CARES Act Section 2304

The TCJA created a limitation disallowing the 
use of an “excess business loss” by a noncorporate 
taxpayer.12 An excess business loss is one that is 
more than $250,000 ($500,000 for joint returns). 
For partnerships and S corporations, the 
limitation was applied at the partner or 
shareholder level.13 Before the TCJA, 
noncorporate taxpayers could generally offset 
nonbusiness income such as wages or investment 
income with these losses, subject to the passive 
loss rules.

The CARES Act repeals this limitation for tax 
years beginning before January 1, 2021. As a 
result, noncorporate taxpayers can use business 
losses occurring in 2018, 2019, and 2020 to offset 

other nonbusiness income as they did before the 
TCJA limitation. This change will make the NOL 
carryback more valuable to noncorporate 
taxpayers with larger losses. However, it should 
be noted that the pending Health and Economic 
Recovery and Omnibus Emergency Solutions 
(HEROES) Act (H.R. 6800) would make the excess 
business loss limitation retroactive to 2018.14

Any taxpayer who was subject to this limit in 
2018 might consider filing an amended 2018 tax 
return and carry back that loss. However, the 
amended return would have to be processed 
before any carryback claim could be processed.

D. Rev. Proc. 2020-24

Per section 3 of Rev. Proc. 2020-24, 2020-17 IRB 
1, the procedure applies to individual taxpayers 
who want to (1) waive the carryback period for an 
NOL arising in a tax year beginning in 2018 or 
2019, and (2) apply to carry back an NOL arising 
in tax years beginning before January 1, 2018, and 
ending after December 31, 2017.15

Under section 4.01(1), a taxpayer may elect to 
waive the carryback for any NOL arising in tax 
years beginning in 2018 or 2019. This election 
must be made no later than the due date, 
including extensions, of the first tax return for the 
year ending after March 27, 2020. For individuals, 
that will be the calendar year 2020 tax return.

A separate election for each year, 2018 or 2019, 
for which the taxpayer is making the election 
must be attached to the return. The election 
statement must state that the taxpayer is electing 
to apply section 172(b)(3) under Rev. Proc. 2020-24 
and the tax year for which it applies. Once the 
election is made, it is irrevocable.

This procedure also provides a special rule for 
NOLs arising in tax years beginning before 
January 1, 2018, and ending after December 31, 
2017. The special rule resolves a TCJA-related 
issue of whether a fiscal year taxpayer in this 
period gets to extend the normal time frame for 6

An amended return can also be filed to claim the refund, which 
would presumably take a great deal longer to get the money back to the 
taxpayer.

7
Reg. section 1.6411-1(b)(1).

8
Reg. section 1.6411-1(c).

9
See Tewari v. Commissioner, T.C. Memo. 1986-194.

10
Section 6411(d)(2).

11
Section 6611(e)(1).

12
Pre-CARES Act section 461(l)(1).

13
Section 461(l)(4)(A).

14
Eric Yauch, “It’s Round 3 of the Excess Business Loss Saga in 

HEROES Act” (May 19, 2020).
15

This article ignores the effects of section 965.
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filing a tentative refund claim. Under that 
extension, the application will be treated as timely 
if filed no later than July 27, 2020.16

In addition, any elections made to forgo the 
carryback of these NOLs, reduce the carryback 
period, or to revoke any prior elections made 
under section 172(b) will be treated as timely 
made if filed no later than July 27. The proper 
manner of filing and wording for the statement is 
laid out in section 4.04(1).

Per section 4.04(2) of Rev. Proc. 2020-24, 
taxpayers with NOLs arising in tax years 
beginning after December 31, 2017, are directed to 
consult Notice 2020-26, 2020-18 IRB 1, for 
procedures on how to file an application for a 
tentative carryback adjustment.

E. Notice 2020-26

Notice 2020-26 was released on the heels of the 
CARES Act and Rev. Proc. 2020-24. Its purpose 
was to provide relief to some taxpayers to allow 
them to take advantage of the CARES Act 
amendments to the NOL provisions.17 The notice 
extends the deadline for filing a tentative 
carryback adjustment on Form 1045 for an NOL 
that arose in any tax year that started in calendar 
year 2018 and that ended on or before June 30, 
2019. Obviously, for individuals that will be the 
calendar year 2018 tax return.

The Form 1045 for calendar year 2018 tax 
returns would have been due by December 31, 
2019.18 Thus, without the extension of time to file 
Form 1045, taxpayers would not have been able to 
take advantage of tentative carryback 
adjustments. They would have been left carrying 
the losses back on amended tax returns, which 
would not be as quick.

Section 6801 gives the secretary of the 
Treasury the right to grant a reasonable extension 
of time for filing any return, declaration, 
statement, or other document required by the 
code or regulations thereunder. Generally, that 
extension is not greater than six months. This 
extension is limited to requesting a tentative 

refund (Form 1045) and does not extend the time 
to carry back any other item.19

That extension was used in this case to make it 
practical for taxpayers with 2018 losses to get their 
hands on that money in a hurry as a relief 
measure. For example, for a calendar year 2018 
loss, a taxpayer would have had until December 
31, 2019, to file Form 1045. Now, because of this 
relief, a taxpayer will have until June 30 to file the 
tentative refund claim.

For taxpayers to take advantage of this relief 
they must do two things, according to the notice20:

1. File the applicable form no later than 18 
months after the close of the tax year in 
which the NOL arose (that is, no later than 
June 30, 2020, for a tax year ending 
December 31, 2018); and

2. Include on the top of the form: “Notice 
2020-26, Extension of Time to File 
Application for Tentative Carryback 
Adjustment.”

Remember that with 2019 loss carrybacks, 
taxpayers still have until December 31, 2020, to 
make that claim without any special election or 
relief.

F. IRS FAQs

The IRS, in response to the COVID-19 
pandemic, implemented specific procedures 
related to the CARES Act for digital transmission 
of Form 1045.21 For a limited time, the IRS is 
allowing taxpayers to fax in the forms to receive 
quick refunds provided by the CARES Act while 
IRS processing capabilities are limited.22 Only 
claims made under the CARES Act on Form 1045 
are eligible for relief under these temporary 
procedures.23

The file size for these temporary procedures is 
limited to 100 pages and the claims are processed 
on a first-come, first-served basis.24 The IRS is 
mindful of the need for taxpayers to get their 

16
Id. at section 4.04(1).

17
Notice 2020-26, section 1.

18
Reg. section 1.6411-1(c).

19
Notice 2020-26, section 3.

20
Id.

21
IRS, “Temporary Procedures to Fax Certain Forms 1139 and 1045 

Due to COVID-19” (May 1, 2020).
22

Id. at FAQ 7
23

Id.
24

Id. at FAQ 3.
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hands on the refunds quickly and will try to meet 
the statutory 90-day time frame.25 It is important 
for taxpayers and their advisers to check the filing 
and attachments closely. Any missing or 
questionable information could slow down the 
claim.26

IV. NOL Procedures

A. Adequate Documentation

The courts have consistently held27 that 
taxpayers bear the burden of establishing the 
actual existence of an NOL and the amount of 
those losses that can be carried to other tax years.28 
Taxpayers claiming an NOL for any tax year must 
provide a concise statement with their tax returns 
showing the amount of the loss claimed and all 
material and pertinent facts.29 This information 
includes a detailed schedule showing the 
computation of the NOL deduction.30

Because of the burden on taxpayers to keep 
good records and the many years that can be 
involved with an NOL, advisers can provide 
value to clients in maintaining adequate 
documentation. Courts can apply the Cohan rule 
in the context of NOLs.31 However, there still must 
be enough evidence produced to provide a basis 
for the courts to determine expense was incurred 
and to estimate the amount of that expense. 
Consequently, this approach is not ideal and 
would only be a Hail Mary pass.

B. Steps

Per IRS Publication 536, there are five steps in 
calculating and using an NOL.32 Those five steps 
are:

1. Complete your tax return for the year. The 
potential loss-year tax return must be filed 
to establish an NOL deduction that can be 
carried over or carried back.33

2. Determine whether you have an NOL and 
its amount. There are specific 
modifications individual taxpayers should 
make to determine the existence and 
amount of the NOL deduction for a tax 
year.34 (See Form 1045, Schedule A.)

3. Determine whether you are eligible to 
carry the NOL back or instead must carry 
the NOL forward to a future year. Thanks 
to the CARES Act, 2018, 2019, and 2020 
losses can be carried back five years.35

4. Deduct the NOL in the carryback or 
carryforward year. (See Form 1045. You 
must refigure the tax on Form 1040 in the 
carryback years.)

5. Determine the amount of your unused 
NOL. Specific modifications must be made 
to determine how much of an NOL 
remains to be carried to other tax years 
other than the first tax year to which the 
loss is carried.36 (See Form 1045, Schedule B 
and worksheets.)

If the NOL deduction includes more than one 
NOL amount, Step 5 is applied separately to each 
NOL amount, starting with the earliest year.37 
Also, a final note on the NOL calculation steps is 
that self-employment tax is not recomputed when 
refiguring the tax or determining a carryback or 
carryover.38 In the same vein, an NOL carryover 
does not reduce the taxpayer’s net earnings for 
self-employment tax purposes in the carryover 
year.39

25
Id. at FAQ 17.

26
Id. at FAQ 13.

27
Detailed analysis of the carryback and carryover steps are beyond 

the scope of this article. For such an analysis, see Carla Neeley Freitag, 
“Net Operating Losses — Concepts and Computations,” Bloomberg Tax 
(Portfolio 539).

28
See Keith v. Commissioner, 115 T.C. 605 (2000).

29
Reg. section 1.172-1(c).

30
Id.

31
See Cohan v. Commissioner, 39 F.2d 540, 544 (2d Cir. 1930). Under the 

Cohan rule, if a court is convinced that deductible expenses were 
incurred, the court can approximate the amounts.

32
See Publication 536, “Net Operating Losses (NOLs) for Individuals, 

Estates, and Trusts.”

33
Reg. section 1.172-1(a).

34
Section 172(d).

35
Section 172(b)(1)(D).

36
Section 172(b)(2). The modifications under section 172(b)(2) are 

defined with reference to the modifications in section 172(d). However, 
the two sets of modifications are separate and independent of each other.

37
Supra note 32.

38
Section 1402(a)(4); and Publication 536, supra note 32.

39
See authorities cited supra note 38.
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V. Tax Planning Considerations

A. In General
Advising clients on tax planning 

opportunities involving the new NOL provisions 
is when tax advisers will provide the most value.40 
There are several areas advisers can look at when 
it comes to planning around NOLs. There are 
several moving pieces to consider. For example, 
the decision to carry back any 2018, 2019, or 2020 
loss five years is made on a year-by-year basis. 
Moreover, the election to forgo the carryback 
period for these years is made separately for each 
year without binding a taxpayer to another tax 
year.41

Therefore, taxpayers must decide if the tax 
savings that can be achieved by deducting an 
NOL in a prior tax year outweighs the benefit of 
waiving the carryback period and carrying that 
loss to future years. Unless there is an ongoing 
audit, etc., the reduction in taxes that can be 
achieved with an NOL carryback can be 
calculated with confidence.

On the contrary, the possible future tax 
savings of carrying the NOL over is an estimated 
amount. Because the carryover election must be 
made by the due date of the tax return including 
extensions, future tax savings must be estimated 
to determine the consequences of forgoing the 
carryback period. With the uncertainties of the 
coronavirus pandemic, any estimates of the future 
would be tepid at best.

B. Tax Arbitrage
Because of the graduated tax system for 

individuals and the lower tax rates created by the 
TCJA, there is an opportunity for taxpayers to 
carry back losses to years when tax rates were 
higher. Coupled with the possibility of smaller 
future taxable income, carrybacks to higher rates 
seem attractive as a solid source of quick cash in a 
time of need. Because of the tax arbitrage created 
by taking advantage of the five-year carryback, it 
would pay for individual taxpayers to consider 

opportunities for any unfiled 2019 and 2020 tax 
returns.

C. Normal Planning

Noncorporate taxpayers could benefit from an 
increased carryback amount by accelerating 
deductions, deferring income, or doing both. 
Basically, this type of planning is the same we do 
every year-end for our small business clients. 
Other planning options have come into play with 
the CARES Act.

D. Bonus Depreciation

Full expensing of qualifying depreciable 
property under bonus depreciation could be used 
on a 2018, 2019, and 2020 return to create an NOL 
deduction or increase an NOL deduction.42 
Section 2307 of the CARES Act expanded this 
option even further by making qualified 
improvement property available for bonus 
depreciation.

The better the prior five tax years were the 
more incentive there will be to put a step like this 
one to use. An individual taxpayer could carry the 
loss created by bonus depreciation back to a high-
tax year and sell the asset later in a lower-tax year.

E. Accounting Method Change
Another NOL planning option is adopting 

one of the automatic accounting method changes 
brought about by the TCJA.43 Those methods are:

1. the cash basis under section 448;
2. exception from cost capitalization under 

section 263A;
3. exception to accounting for inventories 

under section 471; and
4. exception to accounting for long-term 

construction contracts under section 460.
For example, a small business taxpayer on the 

accrual method and with inventory sitting on the 
balance sheet might decide to switch methods. 
That could produce or add to an existing loss with 

40
While this article focuses on individuals (including passthrough 

losses), for corporate taxpayers see Josiah P. Child et al., “A Silver 
Linings Guidebook: Corporate Planning for Coronavirus Losses,” Tax 
Notes Federal, May 18, 2020, p. 1159.

41
Section 172(b)(3).

42
At this point, if the bonus depreciation was not taken on an original 

2018 return, that would now have to be accomplished through an 
amended tax return.

43
TCJA section 13102.

©
 2020 Tax Analysts. All rights reserved. Tax Analysts does not claim

 copyright in any public dom
ain or third party content.

For more Tax Notes® Federal content, please visit www.taxnotes.com. 

 

 
 
 
 

 



TAX PRACTICE

2064  TAX NOTES FEDERAL, JUNE 22, 2020

a negative section 481(a) adjustment.44 The timing 
differences could be well worth it considering the 
arbitrage in tax rates and the dismal current 
economic data.

Obviously, these changes will not apply or be 
beneficial to all taxpayers. Moreover, multiple 
shareholders or partners could complicate the 
decision to change. However, for some it could be 
a boon to cash flow at a time when it’s much 
needed. These changes could be made on an 
unfiled or superseded 2019 tax return or a 2020 tax 
return.45

F. PPP Loans
What influence, if any, will the Paycheck 

Protection Program (PPP) loans provided by the 
CARES Act have on 2020 taxable income? For 
now, the loan forgiveness is nontaxable.46 
However, the expenses paid with amounts 
forgiven are not deductible.47 According to 
taxwriters in Congress the issue is not settled and 
might not end up being neutral for 2020 taxable 
income.48

G. COD Income

Taxpayers facing cancellation of debt income 
exclusions under the bankruptcy or insolvency 
exemptions should consider carrying any NOL 
back instead of forward.49 Per section 108(b)(2)(A), 
an NOL for the tax year of discharge or any NOL 
carryover to that year can be reduced by the 
amount excluded from gross income. However, 
any amounts carried back would not be subject to 
the same reduction.50

H. Roth Conversions

Some taxpayers might want to scrap the idea 
of carrying back an NOL for the possibility of 

accelerating income into 2020 to offset those 
losses. This could be accomplished with a Roth 
IRA conversion. A conversion analysis could also 
be warranted for taxpayers who do not want to 
pry open prior tax years. With the markets down, 
the timing could be right for some.

I. Caveat

Tax planning opportunities for NOLs do not 
come without caveats. Directly, the IRS can 
conduct intensive examinations of the NOL years 
giving rise to tentative refund claims.51 Also, the 
IRS can examine tax years that are already closed 
by statute to which the NOL is carried back for the 
purpose of reducing the tentative refund paid.52

Indirectly, some argue that this form of tax 
arbitrage could attract heightened scrutiny from 
the IRS.53 That is, any pre-coronavirus loss that is 
carried back is a de facto subsidy that probably 
wasn’t Congress’s intent for previously profitable 
companies or ones generating 2020 losses that do 
not reflect economic reality.54

VI. Final Thoughts

For those noncorporate taxpayers looking to 
take advantage of the new carryback provisions of 
the CARES Act, time is of the essence. The 
deadline to carry back the older losses is quickly 
approaching. Further, Congress has provisions on 
the table to ax out some of these taxpayer-friendly 
provisions in the latest coronavirus relief bill, 
known as the HEROES Act.

However, advisers cannot get in too big of a 
hurry to get tentative refund claims processed. 
There are several things they should do when 
filing the application for tentative refunds, 
including:

• Go through all the tax planning 
considerations before carrying back.

44
See Richard Keller, “Small Business Taxpayer Treatment of 

Inventories Post-TCJA,” Tax Notes Federal, Feb. 3, 2020, p. 737, for an in-
depth analysis of the change in inventory accounting method.

45
See Natalie Tucker and Kari Peterson, “Additional Time for Filing 

Automatic Accounting Method Changes,” The Tax Adviser, Apr. 1, 2013.
46

CARES Act section 1106(i).
47

Notice 2020-32, 2020-21 IRB 837.
48

Jad Chamseddine, “Brady Casts Doubt on PPP Loan Deduction 
and Backs Payroll Tax Cut,” Tax Notes Federal, May 18, 2020, p. 1264.

49
See section 108(a)(1)(A) and (B).

50
See Firsdon v. United States, 95 F.3d 444 (6th Cir. 1996).

51
See Robert J. Kovacev and Robert C. Morris, “Promise and Perils of 

Tentative Refunds — Tax Controversy Aspects of NOL Carrybacks 
Under CARES Act,” Bloomberg Tax Daily Tax Report, Apr. 21, 2020.

52
Id.

53
Child, supra note 40.

54
Richard Rubin (@RichardRubinDC), Twitter (May 18, 2020, 1:26 

p.m.), “It’s bad to the extent that corps can engineer the size of their 2020 
losses in ways that have nothing to do with their economic losses.”
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• Make sure the forms and schedules are in 
good order before faxing in.

• Put the proper relief headings at the top of 
Form 1045 as needed.

• Consider state filing implications.
• Do not forget the alternative minimum tax 

forms and schedules in the carryback years. 
The IRS loves to hold up carryback claims 
over AMT issues.

• Make sure power of attorney forms are up to 
date or faxed in with the claim. Also, the 
adviser’s phone number with a power of 
attorney should be on Form 1045. Clients are 
not going to want to answer questions 
related to their claims. Because IRS systems 
have been down, if questions cannot be 
resolved by phone the claim will stall.55

• Check software calculations and carryover 
schedules carefully. With all the new law 
changes there could be different levels of 
NOLs and different limitations.

• The 2018 and possibly 2019 NOL carryover 
elections should be made on the 2020 tax 
returns. Thus, be diligent to make sure the 
elections are filed during the 2021 filing 
season, if needed.

For tax advisers who are advising small 
businesses, the change of pace is truly mind-
numbing. Understandably, questions and 
planning regarding the PPP loans have filled 
the time of advisers to small business since 
the CARES Act passed. However, the new 
carryback provisions can also be a source of 
needed funds. 

55
An agent that I spoke to recently about a claim was extremely 

helpful in getting an issue on a form resolved. He seemed to understand 
the need to get refunds to taxpayers quickly. The issue was resolved 
when I gave him some additional information by phone without having 
to fax it to him.
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